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FLORIDA'S NEW WATER RESOURCES LAW
FRANK

E.

MALONEY*

Mr. Justice Holmes once said, "A river is .. . a treasure."' Indeed, Florida's fresh water resources are a treasure - a treasure
to be squandered, a treasure to be fought over, or a treasure to be
guarded and managed in the best interest of all of her people.
Florida's water supplies probably equal or exceed those of any
other area of equal size on the American continent. But, as the
population of the state has increased, with a corresponding increase
in demand for recreational uses, and as the agricultural and industrial potential of Florida has developed, it has become evident
that wise management of this important natural resource is essential
to the welfare of the state.
The series of unusually dry years from 1954 through 1956
showed the need for wisdom in the management of Florida's water
resources. Aware of the need for an over-all evaluation of the
problem, the 1955 Florida Legislature created the Florida Water
Resources Study Commission to study the water resources of Florida
and "determine whether or not there is need for a comprehensive
water law in the state administered by a board and, if so, the extent of the jurisdiction of the board."2 As an aid to the Commission, The Florida Bar appointed a subcommittee on water resources under its Continuing Law Reform Committee.3 In ad*B.A. 1938, University of Toronto; LL.B. 1942, University of Florida; Chairman,
Water Law Subcommittee of The Florida Bar, 1956-57; Chairman, Water Law and
Drafting Committees of the Florida Water Resources Study Commission, 1956-57;
Counsel to the Commission, 1957; Professor of Law, University of Florida.
'New Jersey v. New York, 283 US. 336, 342 (1931).
2Fla. Laws 1955, c. 29748, §2. The Commission was composed of Sen. Doyle E.
Carlton, Jr., Sen. H. B. Douglas, Rep. Roy Surles, Rep. Harry W. Westberry, James
A. Ball, Jr., B. W. Helvenston, Jr., and Byron E. Herlong, Chairman. Dr. David
B. Smith, A.S.C.E., was appointed Director. He co-ordinated the entire study and
served as a member of the law drafting committee. His able guidance and leadership were invaluable in the development and enactment of the new law.
3This subcommittee consisted of Winston E. Arnow, Stojan A. Bayitch, Richard
H. Hunt, George E. Owen, Robert D. Tylander, and Frank E. Maloney, Chairman.
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dition, various research and fact-finding committees were established4 public hearings were conducted, and a water problems inventory was compiled. 5
The committee studies, the number of local problems revealed
in the county meetings, and the temper of the people as sounded in
the state-wide hearings convinced the Commission that the water
law of Florida needed modernization in order to realize the maximum beneficial use of this great resource. As a first step toward
what it hoped would eventually be a complete overhaul and codification of the Florida water law, the Commission, with the help
of the Bar subcommittee and the Statutory Revision Department of
the Attorney General's office, drafted the Water Resources Law
subsequently enacted by the 1957 Legislature. 6 This article, the first
of a series of three7 on Florida's water law to appear in the Univer4These included committees on present and future water use, quality of water,
climatology and meteorology, surface water, ground water, land use, and water
pollution. Summaries of the committees' reports may be found in FLORIDA WATER
RESOURCES

ERNOR

STUDY

OF FLORIDA

COMM'N,

FLORIDA's

WATER

RESOURCES,

AND THE 1957 LEsSLATURE (1956)

A

REPORT TO

THE

Gov-

(hereinafter cited as FLORDA's

WATER RESOURCES).
5FLORIDA

WATER RESOURCES STUDY

COMM'N,

REPORT

OF COUNTY

COMMITTEES

ON

WATER PROBLEMS (1956) (hereinafter cited as 1956 REPORT).
6Fla. Laws 1957, c. 57-380. Although inextricably related to the use of water
resources - see Lee, Water Pollution Control- One Phase of Conservation, 9 Engineering Progress 83 (Univ. of Fla., April 1955)- problems of pollution control
were specifically excluded from the Commission's recommended legislation. Fla.
Laws 1957, c. 57-380 §3 (3). The addition of pollution control measures would
necessitate consideration of the bill by another committee of the Legislature, and
too many committees coupled with the shortness of the session might have resulted
in the bill's never reaching the floor. More important, pollution control is currently in the hands of the State Board of Health. Although the Board has not
by any means solved all of the pollution problems in the state, its approach has
been recognized as one of the most constructive and forward-looking of any of
the states of the union; and injection of a new agency into the picture would hinder
rather than help.
,The second article will contain an analysis of the common and statutory law
of Florida with respect to the various legal classifications of Florida's water resources,
including surface water in natural watercourses, man-made channels, lakes and
ponds, diffused surface water, and ground water. The effect of federal case and
statutory law, and of the new Water Resources Law, on the use of these types of
water resources will be included.
The third article will contain an analysis of the techniques of acquiring water
rights in Florida, including the possibility of obtaining such rights by assignment,
prescription, and condemnation, and the possibilities for acquisition under the
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sity of Florida Law Review, will include a description and an analysis of the new law, along with a discussion of the factors that
motivated the Water Resources Study Commission in drafting and
recommending that law.
WATER LAW AND WATER FACTs

THE HYDROLOGIC CYCLE

Scientists have long recognized that water moves in what is
known as the hydrologic cycle.8 Water may pass through various
stages. It begins as atmospheric water that falls to earth as precipitation, flows over land as diffused surface water, runs into surface watercourses, is stored in lakes and ponds, percolates into the
ground water supply, slowly moves into the ocean, and becomes
1957 Water Resources Law. It will also contain a discussion of the legal remedies
available for the enforcement and protection of water rights in Florida, including
injunction, action for damages, and declaratory judgment.
sSee, e.g., Foley, Water and the Laws of Nature, 5 KAN. L. REv. 492 (1957);
Black, Basic Concepts in Ground Water Law, 29 AM. Wxrr WoRKs ASS'N JOURNAL
989 (1947); Thompson and Fiedler, Some Problems Relating to Legal Control of
Use of Ground Waters, 30 AM. WATER WoRKS Ass'N JouRNAL 1052 (1938). The
chart shown in the text is taken from FLORmA's WraTR REsoURcEs, supra note 4, at
18.
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tidal water. Finally, evaporation from the land and ocean combined
with transpiration will continue the cycle.
The historical development of different legal rules for different
"types" of water reveals that the law has been slow to recognize the
interrelationships between what were considered different categories
of water. The common law recognized four general categories of
water passing over or through lands: (1) surface water moving in a
natural watercourse, (2) diffused surface water, (3) ground water
in distinct underground streams, and (4) "percolating" ground water. 9 Achievements in the science of hydrology have shown the
fallaciousness of the underlying assumption of the common law
courts that water in the different categories can be treated as separate and distinct. This can be illustrated by comparing the traditional
legal rules set out by the courts with the actual physical conditions
that obtain.
Under the system of water law prevalent in many Eastern states,
a man's right to use the water from a stream flowing past his
property has definite limitations. 1° In general, he cannot divert
the water so as to interfere unreasonably with his neighbor's use of
it. But under the same system an owner is permitted to take all
the water he can make use of, even to pumping the adjoining landowners' wells dry, as long as his source is "percolating" ground water.1 The same rules are applied to underground streams as to
surface streams, while still another rule governs diffused surface
water. 12 These distinctions cannot be sustained in fact:' 3
"The minimum flow of water in watercourses comes chiefly
from ground water, whether from 'defined underground
streams' or 'percolating' water. The maximum flow of water
in watercourses also comes in part from ground water, but
is likely to include a large proportion of water that was
temporarily 'diffused surface water.'
9E.g., Tampa Waterworks Co. v. Cline, 37 Fla. 586, 20 So. 780 (1896); Frazier
v. Brown, 12 Ohio St. 294 (1861).
10See discussion at p. 125 infra.
"See Tampa Waterworks Co. v. Cline, 37 Fla. 586, 600, 20 So. 780, 784 (1896)
(dictum).
12The application of these rules to underground streams and diffused surface
water will be discussed in detail in the second article.
13THolAs,

HYDROLOGY

VS.

WATER

ALLOCATION
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"The interrelation and interdependence of the several phases
of the hydrologic cycle are demonstrated in studies of the processes of precipitation, infiltration, deep percolation, seepage, and evapotranspiration, by which water moves from one
phase to another."
Viewed in this light, the inconsistencies in the common law rules are
indeed apparent.
Although it may be accurate to say that the law has been slow
to recognize the interrelationship between the different categories
of water, it cannot be said that the law has remained impervious.
While never specifically discussing the interrelationship factor, the
Florida Supreme Court has retreated in a series of steps from its
14
earlier position of unlimited use of "percolating" ground water
to a "reasonable use" requirement 5 similar to that applied to streams
and watercourses.
The legislative development in this area has paralleled that of
the courts. Early Florida statutes, especially those establishing water
use and control districts, were generally worded so that a given
district was concerned with one particular type of water and usually
one type of water problem.' 6 But legislation that regulates only
one category of water, such as surface water, can create problems
for the future. For example, the stream flow and the water in lakes
during extended rainless periods are derived chiefly from ground
water. Obviously the state cannot protect surface-water users unless
it has the power to control the development and use of water from
the contributing ground-water reservoirs. If the ground water is
considered to be appurtenant to the land and therefore not subject to any governmental supervision or limitation as such, the
surface-water users will have no recourse if ground water development depletes the flow of the stream, as has occurred in a number
9-10 (1956) (Symposium on the Law of Water Allocation in the Eastern United
States, sponsored by the Conservation Foundation).
14Tampa Waterworks Co. v. Cline, 37 Fla. 586, 600, 20 So. 780, 784 (1896)
(dictum).
IsKoch v. Wick, 87 So.2d 47 (Fla. 1956); see also Cason v. Florida Power Co.,
74 Fla. 1, 76 So. 535 (1917).
16E.g., Fla. Laws Ext. Sess. 1925, c. 11644 (North LaBelle Drainage Dist., Glades
County), c. 11539 (Istokpoga Sub-Drainage Dist., Highlands County); Fla. Spec. Acts
1925, c. 10363 (St. Andrews Bay Drainage Dist., Bay County).
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of instances in Florida. 17 In the same manner, overdrainage of
diffused surface water either by ditching' s or drainage wells", may
cause a consequent depletion of the ground water from the upper
strata. The problem becomes especially acute when the area being
drained is in fact a natural reservoir and recharge basin for the
underground aquifer in a multi-county region.20
Recent water legislation in Arkansas, Michigan, Mississippi, and
South Carolina has been criticized on this ground. Such legislation "attempts to set up not only a separate system of allocation for
surface water, but also a separate philosophy of water rights which
is incongruous because of the interrelation of the surface water with
21
water in other phases of the hydrologic cycle."
Some of the more recent special acts of the Florida Legislature,
although limited in geographic range, have shown a marked tendency toward a broader approach to water problems, with a concurrent broadening of the classes of water encompassed. One of
the most comprehensive statutes of this nature 22 creates the Fresh
Water Conservation Board in Volusia County and gives the Board
authority over "all water in, under or adjacent to" the lands included within the designated area.
-7E.g., 1956 REPORT, supra note 5. at 53, §III.B.I. (Marion County: neighboring
wells dried up natural spring); id. at 9, §III.B.l. (Calhoun County: irrigation well
dried up spring, injured fish pond and reservoir); FLORIDA ASS'N OF SOIL CONSERVATION DISTRICT SUPERVISORS, PRELIMINARY SUMMARY OF DATA ON WATER PROBLEMS (1954) (hereinafter cited as 1954 REPORT) §I1I.B.l., problem 2 (Polk County:

natural spring dried up by industrial well); see also id., §V.B.I., problem 5 (Seminole County: digging of man-made channel opened up flowing spring, resulting in
lowering water table of adjoining lands).
1SE.g., 1956 REPORT, supra note 5, at 8, §II.C.1. (Broward County); 1954 REPORT,
supra note 17, §I.B.4., problem 1 (Dixie County), problem 2 (Hernando County),
problem 3 (Nassau County); id. §II.C.5., problem 2 (Charlotte County), problem
4 (Franklin County), problem 15 (Osceola County); id. §II.C.l., problem 2 (Glades
County).
19E.g., 1956 REPORT, supra note 5, at 70, §III.A.7. (Polk County); 1954 REPORT,
supra note 17, §IV.A.I., problem I (Baker County); problem 2 (Orange County);
id. §IV.A.3., problem I (Hamilton County); id. §V.B.I., problem 1 (Alachua
County), problem 2 (Bradford County), problem 4 (Columbia County).
2OAn example of this is the Green Swamp area in Central Florida. See 1956
REPORT, supra note 5, at 70, §V (Polk County); 1954 REPORT, supra note 17, §I.C.5.,
problem 9 (Lake County). See also Tampa Morning Tribune, Oct. 26, 1956, p.
24A, col. 3.
2ITHOMAS, op. cit. supra note 13, at 14.

22Fla. Spec. Acts 1953, c. 29594.
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This developing legislative and judicial awareness of the principles of hydrology need not necessitate abolishing the recognized
common law categories of water. These categories have been recognized by the courts for so long that it is questionable whether they
could be successfully eradicated by legislative decree. The important factor is that both legislation and judicial decision recognize
the interrelationship of the water in the various categories. "A classification can be made to suit man's convenience. He is likely to become confounded, however, if he assumes a separation that does not
2
exist in nature and legislates on the basis of that false assumption." 3
THE RiPARi.AN DOCTRUNE VERSUS PRioR APPROPRIATION

The system of water law that developed in the states east of the
Mississippi River, sometimes referred to as the riparian system, was
adopted from the common law of England as it developed in relation to surface watercourses. 24 The original version of this law
still has considerable validity in some Eastern jurisdictions. 25 In
these states the lower riparian owner is entitled to substantially
the full flow of a watercourse on which he has riparian rights. 28 This
in turn means that an upper riparian owner may not alter the
natural flow of the watercourse except to make use of the water
for purely domestic purposes.
The natural flow doctrine was adopted in England when the
use of water for industry and irrigation was very minor and the
predominant problem was the prevention of pollution. It has been
23TnoMhs, op. cit. supra note 13, at 9.
24Busby, American Water Rights Law, 5 S.C.L.Q. 106, 109-16 (1952).
25Robertson v. Arnold, 182 Ga. 664, 186 S.E. 806 (1936). The restrictive approach of this and other Georgia cases has led to a recent reappraisal of Georgia's
water law. See INsTITrrTE OF LAW & GOVERNMENT, A STUDY OF THE RIPARIAN AND
PRIOR APPROPRIATION DOCTRINE OF WATER LAW c. 1 (Univ. of Ga. 1955). Purcellville v. Potts, 179 Va. 514, 19 S.E.2d 700 (1942). Virginia decisions led to a legislative broadening of the riparian doctrine in 1956. VA. CODE §§62.94.1-.12 (Supp.
1956). Of. Harris v. Norfolk & W. Ry., 153 N.C. 542, 69 S.E. 623 (1910). This and
other North Carolina cases are evaluated in ELLIs, SOME LEGAL AsPEcTs OF WATER
USE IN NORTH CAROLINA

11-23 (Symposium on the Law of Water Allocation in

the Eastern United*States, sponsored by the Conservation Foundation).
26A riparian owner is one who owns land touching on the bank of a watercourse.
See Agnor, Ripiirian Rights in the Southeastern States, 5 S.C.L.Q. 141, 142 (1952).
As between riparian owners, the lower riparian owner is of course the one farther
downstream.

https://scholarship.law.ufl.edu/flr/vol10/iss2/1

8

Maloney: Florida's New Water Resources Law
UNIVERSITY OF FLORIDA LAW REVIEW

modified in many Eastern jurisdictions by what is known as the
"reasonable use" doctrine. Under this modification a lower riparian
owner is entitled to protection only when diversion by an upper riparian owner unreasonably interferes with his use of the water. This
permits full use of the available water supply, allowing each riparian
owner to make beneficial use of the water for any purpose to the
extent that his use does not unreasonably interfere with the beneficial uses of others.

27

A different system of water rights law developed in the West.
Western law had its inception in the needs of the early gold miners
for large quantities of water to carry on their operations. The water
was at first "appropriated," sometimes at gun point; later the developing law of the West granted judicial recognition to these appropriations.28 Under this doctrine, riparian ownership is not essential
to the right to make withdrawals. A riparian or other owner can appropriate the right to use as much water as he can successfully divert
and beneficially employ, as long as his appropriation is prior to that
of others - in which case his right, on a "first come, first served" basis,
may extend, in an extreme case, to the complete appropriation of the
available supply.
A number of Eastern states have considered adopting the prior
appropriation system in the past five years. Legislation has been proposed in Arkansas, Georgia, Michigan, Mississippi, North Carolina,
South Carolina, Virginia, and Wisconsin.2 9 Mississippi recently
adopted the system;30 Virginia considered and rejected it.31
One of the principal advantages claimed for the appropriation
system is that users of water are more certain of their rights than under
the riparian system, since the appropriation doctrine includes establishment of priorities for use of water in time of shortage. It is
argued that as a result the appropriation system removes the insecurity
27See 4 RESTATEMENT, TORTS c. 41, Topic 3, Scope Note (1939). See generally
Maloney, The Balance of Convenience Doctrine in the Southeastern Slates, Particularly As Applied to Water, 5 S.C.L.Q. 159, 169-70 (1952).
2
sSee Hutchins, Western Water Rights Doctrines and Their Development in
Kansas, 5 KAN. L. REv. 533, 537-40 (1957). For a criticism of the early development
because of its failure to consider the public interest in the resource, see MEAD, IRsiGATION INSTITUTIONS 207 (1909).
29See Ellis, Some Current and Proposed Water-Rights Legislation in the Eastern

States, 41 IOWA L. REv. 237, 242-54

(1956); INSTITUTE OF LAW AND GOVERNMENT,

op. cit. supra note 25.
30Miss. Gen. Laws 1956, c. 167.
31VIRGINIA ADVISORY LEGISLATIVE COUNCIL, WATER RESOURCES OF VIRGINIA
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involved in the riparian system and tends to protect and encourage
32
But
investments in the development and use of water resources.
evidence indicates that this illusion of certainty is not borne out
in the operation of the appropriation system in the West and that
often the individual water user is no more certain of his water rights
33
than a similar user under the riparian system.
It is further claimed that the appropriative system leads to the
most beneficial use of water by placing primary emphasis on encouraging the sound development, wise use, conservation, and protection of water. 34 But Western experience indicates that in many
cases the effect of prior appropriation is to waste water that otherwise could be put to beneficial use. The earliest settlement of Western
valleys frequently occurred in downstream areas, with the result that
senior appropriations are located there. The streams supplying these
areas often pass through arid regions where high temperatures and
parched soil exact a heavy toll in evaporation and seepage losses.
Thus, to satisfy a senior appropriator at the mouth of the stream,
junior upstream appropriators may have to let several times the
amount of the appropriation pass by them to allow for channel
losses.3 5 Moreover, once an appropriator has begun using a certain
amount of water, he will frequently continue to draw that amount
even though it may be considerably more than he really needs, since
failure to do so may result in loss of his appropriative right to the
excess. In such cases the system encourages waste and discourages use
of new irrigation techniques requiring less water.3 6
An additional criticism of the appropriation system is its tenalBusBy, THE BENEFICIAL UsE or WATER IN SOUTH CAROLINA 14-15 (1952) (Preliminary Report for the South Carolina Soil Conservation Committee).
3
3Thomas Maddoch, Jr., Chief, Irrigation Operation Branch, U.S. Bureau of
Reclamation, speaking at the Symposium on the Law of Water Allocation in the
Eastern United States, sponsored by the Conservation Foundation, held in Washington, D.C., on Oct. 5, 1956, stated: "The appropriation doctrine is presumed to
set up water rights with finality and mathematical precision, but any man in the
West where water use is fully developed has no idea as to his water rights."
34BusBY, op. cit. supra note 82.
35FISHER,

VSTERN EXPERIENCE AND EASTERN APPROPRIATION PROPOsALs

23 (1956)

(Symposium on the Law of Water Allocation in the Eastern United States, spon-

sored by the Conservation Foundation). See also
123-28 (1909).

MEAD,

IRRIGATION INsIrruTIONS

3OFIsHER, op. cit. supra note 35, at 20; MEA, op. cit. supra note 35, at 128-33.
See also Hutchins, The Development and Present Status of Water Rights and
Water Policy in the United States, 37 J. FAtM ECoNoMsICS 866, 870 (1955).
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dency to freeze the initial pattern of water allocation. The appropriation of entire stream supplies for irrigation in a number of
Western states has prevented industrial development that could
produce far more wealth for the state per unit of water than does
the highly consumptive use of water for irrigation. 7 This is especially true in arid areas. As one authority has put it, "unless some
adjustments are worked out in western law, western states will seriously
8
restrict their own economic and industrial growth."31
The strict "natural flow" approach to riparian law is likewise
highly inflexible, but the "reasonable use" modification adopted in
most Eastern states provides flexibility by making possible judicial
reappraisal as unused riparian rights are asserted and existing uses
are rearranged. The choice, therefore, appears to be one of supposed
certainty at the expense of flexibility, or flexibility to allow for future
growth and development but at the expense of the supposed certainty.
This flexibility may lead to hesitancy to invest in the equipment
necessary to exploit the available supply; 39 but, of the two alternatives, from the long-range viewpoint the latter seems the more de40
sirable.
37"Relative to many other uses, irrigation is a very uneconomic user of water.
In 1947 about 25 trillion gallons of water were used to produce irrigated crops in
the West valued at about 2.4 billion dollars, of which over 50 percent was grown
in the three Pacific States. The value of the crops was equal to about 10 cents for
each 1,000 gallons of water withdrawn. In comparison, about 15 trillion gallons
of water were used nationally in 1947 in producing goods having a value added by
manufacture of 74.4 billion dollars or about $5 for each 1,000 gallons of water
withdrawn. In other words, manufacturing produced 50 times as many dollars of
products with the same amount of water as did irrigation. Furthermore, the consumptive use of water by irrigation was 5 or 10 times as great as for manufacturing."
5 U.S. PRESIDENT'S MATERIALS POLICY COMM'N, RESOURCES FOR FRE om 86 (1952).
3SEngelbert, Political Aspects of Future Water Resources Development in the
West, PROCEEDINGS OF COMM. ON ECONOMICS OF WATER RESoURCES DEVELOPMENT OF

WEsTRN AGRICULTURAL ECONOMICS RESEARCH COUNCIL 90 (1953). See also 5 U.S.
PRESIDENT'S MATERIALS POLICY COMm'N, RESOURCES FOR FREEDOM 86 (1952).

39This aspect of the riparian system is criticized in Bagley, Some Economic Considerations in Water Use Policy, 5 KAN. L. REv. 499, 507 (1957): "Clearly defined
property rights which can be expressed in quantitative terms are more conducive
to adjustments in use through market mechanisms than ambiguous and indefinite
rights. Uncertainty usually favors the status quo -when in doubt, sit tight." For a
defense of flexibility in the appropriation system see Ciriacy-Wantrup, Some Economic Issues in Water Rights, 37 J. FARM ECONOMICS 875, 879-82 (1955).
40After careful consideration of all the factors involved, including the constitutional problem discussed infra, the Commission determined that the welfare
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From the legal viewpoint, an important factor militating against
a change to prior appropriation is that Florida, like a number of
other Eastern states, seems to regard riparian rights as property rights
even though they are not actually used. 41 Traditional recognition
of these rights gives riparian lands in Florida a value that they would
not possess in an appropriation jurisdiction. A change to the appropriation system would destroy the additional investment of riparian
purchasers represented by such rights. This destruction, if attempted
without compensation for each riparian owner, might well be held
to constitute a taking of private property without just compensation
and to be violative of the Florida and the United States Constitutions.42 The seriousness of these difficulties has been pointed out in
of the people of the state would be best served by designing any proposed legislation within the framework of the riparian system. MINtrrEs Or FLORIDA WATER RESOURCES STUDY COM,'N 6-10 (7th Meeting, Sept. 28, 1956) (hereinafter cited as
MINUTEs). The principal proponent of the adoption of prior appropriation in
Florida was a group representing the associated industries of Florida. While not
desiring an across the board prior appropriation bill, they proposed that the
industrial users should be placed under the system. Their proposed amendment
would have provided: "Any order, rule, or regulation restricting or limiting the
use of water by industrial, processing or manufacturing plants, or operations, or
additions thereto shall be applied in the area affected in the inverse order of the
establishment of such plants, or operations, or additions." This amendment would
have left no room for any change in the order of priority of industrial users, since
a new user could not under the proposed amendment advance in the order of
priority by buying up the water rights of a user with a higher priority, the feature
that preserves a measure of flexibility in the prior appropriation system in the
West. The proposal, vigorously opposed by the Florida Development Commission,
was rejected by the Study Commission at its final meeting. See MINUTEs, supra
at 3 (12th Meeting, April 3, 1957). An attempt was later made in the Senate
Drainage and Water Conservation Committee to insert the provision as an amendment to the bill, but this also failed.
4
lSee, e.g., Koch v. Wick, 87 So.2d 47 (Fla. 1956); Tilden v. Smith, 94 Fla. 502,
113 So. 708 (1927); Broward v. Mabry, 58 Fla. 398, 50 So. 826 (1909); Op. ATr'Y
GEN. FLA. 056-113 (196).
42U.S. CONsT. Amend. XIV, §1; FLA. CONsT. Deal. of Rights, §12. Under certain
circumstances a change to prior appropriation possibly might be justified as an
exercise of the police power of the state if the regulation could be shown to be
necessary for the public welfare. See Scurlock, Constitutionality of Water Rights
Regulation, 1 KAN. L. Rav. 125, 298 (1953); Coates, Present and Proposed Legal
Control of Water Resources in Wisconsin, 1953 Wis. L. REv. 256, 286-96. It is extremely doubtful that such a change in the law would be held constitutional in
Florida, since the Commission's findings indicate that in most areas basic supply
far exceeds the demands now being made upon it. FLoRIDA'S WATE RESOURCES,

supra note 4, at 87-88, findings 11, 14, 15.

https://scholarship.law.ufl.edu/flr/vol10/iss2/1

12

Maloney: Florida's New Water Resources Law
UNIVERSITY OF FLORIDA LAW REVIEW
a number of recent studies.4 3

This does not mean that there is nothing of value in Western
legal developments. The West is solving some of its problems by
making more of the supply available at the time and place where it
4
is needed. As one Western authority has put it:

"We know that the unrestricted use of the doctrine of prior
appropriation has led us into trouble. .

.

. The answer is to

by new institutions and new development bring in supplemental water. Sometimes we can do it simply by storage, equate
the flow, not really equate it so that it flows throughout the
year evenly, but hold back water so that it may be delivered
in the periods of time when it is needed .... The law of prior

appropriation, with the irrigation district added on to it, and
these new engineering developments, is gradually approaching
then a system of equal rights and a common supply.
"[Y]ou might have an organization with taxing and bonding
power to equate the flow, to take that winter storage . . . and

use it when it is needed in the summer months. Maybe that is
the eastern solution, and a study might very well be made then,
not necessarily further study of appropriation law, but of appropriation institutions, the institutions that have been developed in the West to solve their problems ......
This solution - using districts for water management -is not limited
to the appropriation system. Utilization of districts for the disposal
4 3

FISHER, DUE PROCESS AND THE EFFECT OF EASTERN APPROPRIATION PROPOSALS ON

(Symposium on the Law of Water Allocation in the Eastern
United States, sponsored by the Conservation Foundation); WATER RIGHTS LAW IN
KENTUCKY 12-14 (1956) (Ky. Res. Pub. No. 42); Agnor, Riparian Rights in the
EXISTING RIGHTS

Southeastern States, 5 S.C.L.Q. 141, 148

(1952); Ellis, Some Current and Proposed

Water-Rights Legislation in the Eastern States, 41 IOWA L. REv. 237, 260 (1956);
Marquis, Freeman, and Heath, New Water Rights Laws for the Tennessee Valley,
23 TENN. L. REv. 797, 828-31 (1955).
44Frank J. Trelease, Professor of Law at the University of Wyoming, speaking
at the Symposium on the Law of Water Allocation in the Eastern United States,
sponsored by the Conservation Foundation, transcript of Oct. 6, 1956, sess.,
pp. 28-31.

For earlier support of this same thesis, see the series of articles by Lasky, From
Prior Appropriation to Economic Distribution of Water by the State -via Irrigation
Administration, 1 ROCKY MT. L. REv. 161, 248 (1929), 2 id. 35; see also MEAD, IRRICATION INSTITUTIONS 355-62 (1909).
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of excess water is a practice of long standing in Florida; their employment for the better management of water is a presently evolving
concept.
FLORIDA'S Two MAJOR

WATER PROBLEMS

Waste and unreasonable use are two of the major water problems
in Florida. On the one hand, tremendous quantities of fresh water,
estimated to be as much as forty billion gallons a day, 45 are daily
running unused into the ocean from Florida's streams and springs.
On the other hand, unreasonable withdrawals of water in some
localities exceed or threaten to exceed natural replenishment, and as
a result continuance of the supply is rendered uncertain because of
salt water intrusion or other factors. 46
47

"The Mill Cannot Grind with Water That'sPast"

Under strict riparian law it is illegal to divert water for use on
nonriparian land.4 8 Even a riparian owner is not entitled to make
use of the water beyond his riparian land.49 Consequently, if there
is more water normally available in a watercourse than is needed
for use on riparian land, the remainder goes to waste. This is what
is happening to much of the water in Florida's major watercourses,
particularly in the northern part of the state.50 Moreover, in times
of flood the stream may carry additional large quantities of water
45FLORIDA's WATER RESOURCES, supra note 4, at 22.
461d. at 40, 47-48. This problem exists in at least 19 of Florida's coastal counties.
Id. at 48. See also BLACK, BROWN, and PEARCE, SALT WATER INTRUSION IN FLORIDA
- 1953 (State Board of Conservation, Division of Water Survey & Research, paper
No. 9, May 15, 1953); PEARCE, SALT WATER INTRUSION IN WELL FIELDS OF COASTAL
FLORIDA (unpublished dissertation in Univ. of Fla. Library 1953).
47HERDERT, JACULA PRUDENTUM (1640).
48See 1 KINNEY, A TREATISE ON THE LAW OF IRRIGATION § §516, 517 (2d ed. 1912).
491d. §517. One jurisdiction has limited the use of such water by defining
riparian land as the smallest tract held under one title in the chain of titles leading
to the present owner. Rancho Santa Margarita v. Vail, 11 Cal. 2d 501, 81 P.2d 533
(1938). Under this approach a parcel of land detached from a riparian tract and
no longer touching the watercourse loses its riparian status; on the other hand,
inland additions cannot be made riparian by coming under the same ownership
as the tract contiguous to the stream. Yearsley v. Cater, 149 Wash. 285, 270 Pac.
804 (1928).
50FLORIDA'S WATER RESOURCES, supra note 4, at 27.
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that are surplus to riparian needs. Legislation providing authority
for the capture of surplus flood water has been passed in the riparian
states of Kentucky,51 Minnesota5 2 North Carolina,53 Virginia,5 4 and
Wisconsin. s 5 Some of the statutes were narrowly conceived and permit use of this water on riparian land only,5 6 but such limitations
become less restrictive if the term "riparian land" is liberally defined.57
Authority to capture and divert excess water was embodied in
the 1957 Water Resources Law.58 In drafting the legislation, however, limitations were placed on authorizations for diversion so that
authority could not be granted for the capture and use of water beyond the average minimum flow of watercourses, the average minimum level of lakes, and the average minimum elevation of ground
51Ky.

REv. STAT.

§262.690 (3) (1955), discussed in

KENTUCKY RESEARCH PUBLICA-

TION No. 42, WATER RIGHTS LAW IN KENTUCKY 9-11
2

§§105.38-.64
consin statutes see Ellis, Some
the Eastern States, 41 Iowa L.
53N.C. GEN. STAT. §113-8.1
5 MINN. STAT.

in this statute

see

ELLIS,

(1956).
(1953). For comments on the Minnesota and WisCurrent and Proposed Water-Rights Legislation in
REv. 237, 239-41 (1956).
(1952). For a critical discussion of the weaknesses

SOME LEGAL AsPEcrs OF WATER USE IN NORTH CAROLINA

41-49 (1956) (Symposium on the Law of Water Allocation in the Eastern United
States, sponsored by the Conservation Foundation).
54VA. CODE §§62-94.1-.12 (Supp. 1956).
55WIS. STAT.

§31.14 (1955).

§62-94.4 (Supp. 1956). The Wisconsin statute has been similarly
interpreted. Ellis, supra note 52, at 239-40.
57Thus "riparian land" has been defined in Virginia as "land which is contiguous
to and touches a watercourse; it does not include land outside the watershed of the
watercourse; real property under common ownership and which is not separated
from riparian land by land of any other ownership shall likewise be deemed riparian land, notwithstanding that such real property is divided into tracts and
parcels which may not be bound upon the watercourse." VA. CODE §62-94.1 (5)
(Supp. 1956).
58Fla. Laws 1957, c. 57-380, §8(1) (a). In Tilden v. Smith, 94 Fla. 502, 510, 113
So. 708, 711 (1927), the Florida Court indicated that flood water from streams
that is of no substantial benefit to a riparian owner "may be appropriated by any
person who can lawfully gain access to the stream, and may be conducted to lands
not riparian, and even beyond the watershed of the stream, without the consent of
the riparian owner and without compensation to him." The Commission expanded
this dictum and recommended statutory authorization for the capture, storage, and
use of all water in excess of existing reasonable uses and for diversion of such
waters beyond riparian or overlying land. FLORIDA'S WATER RFSOURCES, supra note
4, at 92, recommendation 5a. To a great extent this recommendation obviated
any necessity for broadening the common law definition of riparian land; accordingly, no attempt was made to redefine the term.
S6VA.

CODE
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water as defined in the law.59 In addition, no diversion could be
authorized that would interfere with existing reasonable uses. 0° The
purpose of these limitations was to prevent arbitrary action by administrative authority that might adversely affect riparian and overlying owners. 1 Such limitations were probably unnecessary in view
of the provision in section 4 of the act that "present property rights
... shall be respected and such rights shall not be restricted without
due process of law nor divested without payment of just compensation." It remains to be seen how difficult an administrative burden
is involved in determining these minimums. The provision for using
62
reasonable calculations in the event that exact data are not available
may help make their use administratively feasible.
UnreasonableUse
Excessive withdrawals of water may endanger future use of the
resource. A common example is overpumping of wells in the coastal
area, resulting in the removal of an excess of fresh water, thus permitting saline water to intrude and ruin the remaining water supply. 3 An important related cause of salt water intrusion is excessive drainage of surface areas from which water would otherwise contribute to the recharge of the underground aquifer. Overdrainage
by developers in the Green Swamp area of Polk and Lake Counties,
for example, may be seriously endangering the underground water
supplies in other sections of the state.6 4 This does not mean that
there is likely to be any serious danger to the over-all ground water
supplies of Florida; indeed, these supplies, if properly managed, will
probably continue to exceed the needs of the state in the foreseeable
future. 5
Nevertheless, serious problems do exist in some areas of the state,
59Fla. Laws 1957, c. 57-380, §§2(4), (5), (6). The Virginia legislature has imposed
similar limitations. VA. CODE §§62-94.1 (7)-94.3 (Supp. 1956).
GoFla. Laws 1957, c. 57-380, §8 (1) (a).
GIMINUTES, supra note 40, at 2 (10th Meeting, Jan. 29, 1957), at 3 (1lth Meeting,
Feb. 26, 1957).
62Fla. Laws 1957, c. 57-380, §§2(4)-(6).
63PEARCE, SALT WATER INTRUSION

IN

WELL FIELDS OF COASTAL FLORIDA

(un-

published dissertation in Univ. of Fla. Library 1953).
64See Tampa Morning Tribune, Oct. 26, 1956, p. 24-A, col. 3, reporting testimony given before the Florida Water Resources Study Commission at the public
hearings.
CIFLORIDA's WATER RESOURCES, supra note 4, at 87, findings 11, 15.
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particularly heavily populated coastal areas. These problems are
destined to grow with the population growth of the state. Obviously
in these sections some means for placing reasonable restrictions on
overwithdrawals and overdrainage is imperative. This problem is
not confined to Florida. In New Jersey the Division of Water Policy
and Supply of the State Department of Conservation has authority
to delineate critical areas where diversion of subsurface water
threatens or impairs the natural replenishment. 6 In these critical
areas permits from the Division must be obtained for withdrawals
in excess of a minimum amount allowed for domestic use.67
Strong arguments were made at the Florida-wide hearings that
the right to control withdrawals in critical areas should be placed
in the hands of the citizens of the area concerned. 68 One suggestion
was that regions for water control should follow county lines. This
proposal, however, ignores the interrelationship of water problems
within drainage basin areas. Consideration was therefore given to
following the pattern of California's regional water pollution control
act, which establishes nine regional boards 69 under a state water pollution board, 7° with the state board authorized to take local corrective action only if the regional board fails to fulfill its function in
the field.71 However, recognition that sound decisions concerning the
amount of water that could be safely withdrawn from a given area
would require study and analysis by technically trained hydrologists,
and consideration of the problem from a long-range, state-wide viewpoint as well as from the immediate local point of view, led to
abandonment of the idea of control at the regional level. At the
same time, restricting an owner's use of his water is a drastic step;
it should not be done ex parte by an administrative officer far distant
from the locale affected and out of touch with local problems.
The Water Resources Law attempts a compromise between these
two positions. Curtailment of water use may be made only in a
water development and conservation district created in accordance
6658 N.J.

STAT. ANN.

§4A-1 (Supp. 1956).

671d. §4A-2.

6SSee Florida Times Union, Oct. 31, 1956, p. 22, col. 2, reporting testimony
given before the Florida Water Resources Study Commission at the public hearingssee also MINUTES, supra note 40, at 3 (10th Meeting, Jan. 29, 1957).
69CAL. WATER CODE ANN.

§§13040-41

(Deering 1954).

701d. §§13010-11.
7Id. §13025.
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with the act.7 2 Such a district can be created only after compliance
with extensive notice and hearing provisions,7 3 and the curtailment
order itself can be promulgated only after similar notice and hearing.7 4 Local representation is provided through district advisory
boards. 75
The Florida law has much broader provisions for notice and hearing prior to curtailment of use of water than the New Jersey act.76
These hearing requirements may be more cumbersome in operation
than the New Jersey law, but they will give considerably greater
protection to citizens whose water use the Board may be threatening
77
to curtail.
IMPLEMENTING THE NEW LAW

Provision for authorizing and encouraging the capture of surplus
water and controlling unreasonable withdrawals in critical areas
was only the first step in modernizing Florida's water laws. The next
problem was to provide means for implementing these provisions.
One possible method is through use of direct judicial administration,
such as is incorporated in the 1956 Virginia law regulating impoundment of surface waters. 78 This law provides for application by riparian owners for what amounts to a declaratory decree from the
Virginia circuit courts, or city courts if an impoundment is proposed
within a city, for permission to capture the desired water.79 The
court hears and determines the issue of whether the request shall be
granted.8 0
72Fla. Laws 1957, c. 57-380, §11.
731d. §§8 (2), 9.
741d. §11.
75bid.
7o1d. §§8, 9, 11.
77The administrative aspects of the Water Resources Law are discussed infra
p. 146.
78VA. CODE §§62-94.1-.10 (Supp. 1956).
791d. §62-94.4. A copy of the application is filed with the Commissioner of
Water Resources, who heads the Division of Water Resources in the Department
of Conservation. Id. §§10-1, 10-13. This agency, however, does not grant authority
to capture the water, but rather provides technical advice to the court on the flow
of the stream and whether the proposed project conflicts with other developments
in the watershed. Id. §62-94.6. The agency charged with pollution control is also
notified and given an opportunity to object. Id. §§62-94.4,.6,.8.
sold. §62-94.7.
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Several objections to this type of administration are apparent.
The numerous circuit and city courts are structurally not as capable
of uniformity in the application of the law as a single, centralized
agency. The courts are shouldered with the responsibility for making the initial decision in an area that requires technically trained
personnel with the time and facilities to be adequately informed on
the hydrologic and economic bases for sound administration of the
program."' Moreover, to make the system workable it was necessary
for the Virginia legislature to spell out in detail and with finality the
criteria for authorizing the capture of water,8 2 thus limiting one of
the most important functions of an implementing agency- that of
developing a set of workable standards sufficiently flexible to meet
the complex problems involved in maximizing the beneficial use of
the resource in the hydrologically diverse drainage basins of the
state. In addition, the Virginia plan casts on individual applicants,
often with limited resources, the burden and expense of bringing
lawsuits as a prerequisite to utilizing the authority the legislature
sought to give them.
These same considerations apply with even greater force to the
more difficult administrative problem of providing equitable rules
and regulations to prevent the overwithdrawal of water in areas where
supplies are critical. The need for detailed planning, continuity of
attention, uniformity of action, and speedy handling of applications
for authority to use or control water, as well as for prompt settlement of other matters of controversy, indicates the necessity for a
permanent administrative authority with specialized knowledge of
the water resources field.83
'1"Presumablythat body [the Texas Railroad Commission], as the permanent
representative of the state's regulatory relation to the oil industry equipped to deal
with its ever-changing aspects, possesses an insight and aptitude which can hardly
be matched by judges who are called upon to intervene at fitful intervals." Frankfurter, J.,in Railroad Comm'n v. Rowan & Nichols Oil Co., 311 U. S. 570, 575
(1941).
2
8 VA. CODE §62-94.3 (Supp. 1956).
83See Bagley, Some Economic Considerations in Water Use Policy, 5 KAN. L.
REv. 499, 501 (1957): "Neither the legislature, nor the courts, in my judgment
are very efficient mechanisms for economic decision-making. Efficiency by decree
is not a promising approach. What is needed is a statutory framework that will
suit economic conditions of both the present and the future, within which de-

velopment of water resources is fostered and water uses are responsive to the everchanging technologies and demands for water." For judicial concurrence, see Farm
Investment Co. v. Carpenter, 9 Wyo. 110, 142, 61 Pac. 258, 266 (1900) ( dictum).
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Administrative operations at the state level in Florida are generally handled in one of two ways: through independent agencies,
the members of which are usually appointed by the governor with
the consent of the Senate, as, for example, the State Board of Health;
or by the use of departments under the state cabinet acting as an
ex officio board, as, for example, the Department of Conservation,
acting under the cabinet sitting as the State Board of Conservation.The independent agency has the advantage of being staffed with
members who are normally experts in the field to be regulated and
who are in a position to devote a considerable portion of their time
to the administration of the agency. The members of the cabinet,
on the other hand, are not only burdened with the duties of their
regular offices but in addition must act as members of numerous ex
oflicio boards 5 among which they must spread their time and talents.
The disadvantage of the lack of expertise of the cabinet board is
lessened somewhat by the fact that the department under the board
can be staffed with experts to provide much of the specialized judgment necessary to the administrative process. This may mean, however, that the success or failure of a department will depend largely
on the ability of administrative employees in that department. The
independent appointive board, on the other hand, may be subject
to criticism on the ground that it cannot be readily controlled by
the elected authorities. This objection is perhaps counterbalanced
by the fact that such a board may be less subject to political pressure.
The Water Resources Law as enacted by the Florida Legislature
adopted the cabinet board approach and created the Department of
88
Water Resources under the State Board of Conservation.
s4See, generally, DoYLE, LAID, and WEiss, THE GOVERNMENT AND

ADMINISTRA-

TION OF FLORIDA C. 7

(1954).
sSE.g., State Civil Defense Council, FA. STAT. §252.05 (1955); Executive Board
of the Department of Public Safety, FLA. STAT. §321.01 (1955); The Budget
Commission, FLA. STAT. §216.01 (1955); State Purchasing Council, FLA. STAT.
§287.03 (1955); State Board of Administration, FLA. CONST. art. 9, §16, FLA. STAT.
§344.12 (1955); Florida Securities Commission, FLA. STAT. §517.03 (1955); State
Board of Conservation, FLA. STAT. §370.02 (1) (1955); Trustees of the Internal Improvement Fund, FLA. STAT. §253.02 (1955); Pardon Board, FLA. CONST. art. 4, §12;
Board of Commissioners of State Institutions, FLA. CONSr. art. 4, §17; State Board
of Education, FLA. CONsr. art. 12, §3; FLA. STAT. §229.15 (1955); Board of Drainage
Commissioners, FLA. STAT. §298.69 (1955).
sAlthough the bar subcommittee strongly urged that the proposed legislation
provide for an appointive board and the Commission recognized that an independent agency had much to recommend it, some feelings in the legislature adverse
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a. Increasing the Use of Water

The State Board of Conservation, functioning in accordance with
the Water Resources Law, is a management rather than an operating
agency. It is not empowered to build the necessary works, such as
dams and irrigation canals, to store and divert water. Consequently,
before anything can be accomplished by the Board by way of increasing the use of Florida's water resources, it is necessary that individuals or groups armed with authority from the Board provide the
physical facilities to capture the water. In addition to the broad
general powers given the Board to authorize capture of water, the
act specifically empowers the Board to grant this authorization to any
legally constituted water management district.8 7 Such local districts
usually have the power to raise funds through taxes or special assessments to provide the necessary works,8 8 a power the Board does not
have.
There are a number of existing types of water management districts that might be used to implement this authority. Perhaps the
most obvious is the irrigation district, 89 which under the new law
may obtain authority from the Board to use water on nonriparian
land and use its taxing authority to raise funds for building the
necessary irrigation works. Other water management districts that
might find the act useful are water supply districts,90 aqueduct dis93
tricts, 91 sewer districts, 92 and mosquito control districts.
to the creation of such an agency were anticipated. Therefore the Commission approved for submission a bill setting up the authority as a department within the
State Board of Conservation. MINUTES, supra note 40 at 5-6 (12th meeting, Apr. 3,
1957). It was suggested that if after a year or two of operation the work-load of
the Department justified it, consideration could be given to turning the authority
over to an independent agency.
87Fla. Laws 1957, c. 57-380, §8 (1) (b).
88See, e.g., Fla. Spec. Acts 1951, c. 27428, §5, as amended, Fla. Spec. Acts 1953,
c. 28935, §2; see BOLLENS, SPECIAL DISRICT GOVERNMENTS IN THE UNITED STATES
41-45 (1957).
89E.g., Fla. Spec. Acts 1951, c. 27428 (Tindall Hammock Irrigation and Soil
Conservation Dist., Broward County).
90Fla. Spec. Acts 1953, c. 29505 (North Beach Water Dist., St. Lucie County);
Fla. Laws Ext. Sess. 1925, c. 11641 (Monroe Water Supply Dist., Monroe County).
91Fla. Spec. Acts 1953, c. 29301 (Florida Keys Aqueduct Dist., Monroe County).
92Fla. Spec. Acts 1953, c. 29425 (Long Key Sewer Dist., Pinellas County).
93E.g., Fla. Spec. Acts 1925, c. 11128 (Indian River Mosquito Control Dist., St.
Lucie County). In addition to aiding special districts created for the purpose of ef-
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One structural weakness of these districts is that they are all
single purpose districts with authority to exercise only one water
management function. In the creation of new districts for the implementation of the Water Resources Law, consideration should be
given to the establishment of multipurpose districts empowered with
interrelated water management functions. 94 Creation of such districts
presently requires special legislative action, although a different type
of single-purpose water management district, the drainage district,
can be formed by decree of the circuit courts of the state under the
General Drainage Act of 1913.95 Advantages of the latter method of
formation include the saving of legislative time and the fact that new
districts can be created when needed in periods between legislative
sessions. One means of realizing these advantages would be to amend
the General Drainage Act to allow for the establishment of multipurpose districts for both drainage and irrigation; another would be
to enact a new law paralleling the General Drainage Act and providing for the judicial establishment of new multipurpose water
management districts.96 In the alternative, if further study indicates
fecting greater utilization of water, the act may also affect the operation of drainage
districts within the state. A large number of these districts were created in earlier
days by spedal legislation. See DRAINAGE DLxmncrs OF FLORmA 9-14 (Fla. Dep't
of Agric. Bul. 67, New Series, 1931). Many more have been created in recent years
by orders of the circuit courts under the general drainage act of 1913, FLA. STAT.
c. 298 (1955). For a list of such districts as of Feb. 1931, see DRAINAGE Disruars oF
FLoRmA, supra, at 1-9. Although these districts will not be applying to the Board
of Conservation for authority to capture water, and their operation therefore will
not normally be affected by the act, if such a district should be overdraining an
area and thereby seriously interfering with the water resources of the state, the
Board could, under the provisions of section 11 of the act, require the district
to stop such harmful action.
94The argument for the multipurpose approach is well stated in Smith, Districts
Affecting Water Use and Control, 41 IowA L. Ray. 181 (1956). See also BoLLENs,

op. cit. supra note 88, at 260-61. The famous Miami Conservancy District of
Ohio provides a good illustration of the value of multipurpose authority. The
original district was created in 1915 solely as a flood control district. Demand for
more permanent storage of water for industrial supply, ground water recharge, and
low-flow control to relieve pollution conditions led to the creation of a Water
Conservation Sub-District in 1954 vested with the necessary multipurpose authority.
See Conservancy Takes a New Look at Its River, Eng. News Record 37 (May 19,

1955).
95FLA. STAT.

c. 298 (1955).

DeFlood control districts under FIA.

STAT.

c. 378 (1955) are judicially established

multipurpose districts, but require federal participation. The flood control legislation, however, might be used as the pattern for legislation authorizing judicial
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that it is advisable the Water Resources Law might be amended to
authorize the Board of Conservation to create the needed districts,
substituting administrative for judicial and legislative action in this
field.
Recent examples of multipurpose districts in Florida include water
conservation districts, with authority to "control and use and operate
and maintain all streams, lakes and canals, dams, locks, levees, dikes,
sluiceways, reservoirs, holding basins, floodways, pumping stations ...
and other works and facilities" within the district,97 and sanitary
districts with authority over both water supply and sewage disposal
facilities. 8
One of the most important special districts to be benefited by the
provisions of the new law is the Central and Southern Florida Flood
Control District. This district was established in 194999 to comply
with federal requirements for a single state agency with which the
federal government could deal in expending flood control funds to

prevent recurrence of the disastrous flood of 1947.100 This flood inundated about 3,500,000 acres of land in central and southern Florida
and caused approximately $59,700,000 in damages. 10 ' The district
formation of the multipurpose districts. In their establishment inclusion of provisions for use of district works for pollution abatement and recreation programs
might be desirable in some cases.
97Fla. Spec. Acts 1953, c. 29222, §13; see also Fla. Spec. Acts 1957, c. 57-1119.
98E.g., Fla. Spec. Acts 1955, c. 30558 (authority given Board of County Commissioners of Alachua County to create sanitary districts within the county); Fla.
Spec. Acts 1953, c. 29587 (Volusia County Sanitary Dist.); Fla. Spec. Acts 1953, c.
29502 (St. Lucie County Sanitary Dist., includes mosquito control); Fla. Spec. Acts
1953, c. 29425 (Long Key Sewer Dist., Pinellas County); Fla. Spec. Acts 1953, c.
29064 (various sanitary districts, Escambia County); Fla. Spec. Acts 1953, c. 29063
(Pen Haven Sanitary Dist., Escambia County). Authority has sometimes been given
to such districts to provide additional services unrelated to water management
functions, such as paving, playgrounds, fire and police protection. The districts
are then referred to as improvement service districts. E.g., Fla. Spec. Acts 1955, c.
30927 (authorizing creation of Special Improvement Service Districts by Board of
County Commissioners, upon petition, in unincorporated areas of Lee County).
99Fla. Laws 1949, c. 25214.
lo0See 62 STAT. 1171, 1176 (1948). It is estimated that the state will pay 39%
of the total cost of the project. CENTRAL AND SOUTHERN FLORmA FLOOD CONTOL
DisTRi-r, FAcrs ABOUT F. C. D. 7 (1955). The importance of the Flood Control
District is evidenced by §17 of the Water Resources Law, which was included at
the insistence of the Attorney General's office to insure that the new law would not
unintentionally repeal any provisions of the statute establishing the district and
thus possibly interfere with the expenditure of federal funds on the project.
I01FLORMA'S WATER RESOURCES, supra note 4. at 27.
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covers nearly one fourth of the state and includes 15,570 square miles
in part or all of seventeen counties. 10 2 As the protective works are
completed by the Corps of Engineers they will be turned over to
the state for operation by the district. The district is planning to
collect and store excess flood water and is already in the process of
accomplishing the task. When the works are completed they will
include two storage areas south of Lake Okeechobee covering a combined land area greater than the lake itself.
Despite the extensive operations the flood control district was
empowered to perform, no specific authorization was given to use
the water it captured on nonriparian land, although a dictum in a
1927 Florida case indicated that flood water could be so used.103
Under the Water Resources Law the State Board of Conservation can
now dearly authorize the district to use any excess water, including
flood water, beyond riparian land.
In addition to these special districts, municipalities generally have
been given authority to raise funds for the establishment of water supplies and sanitation work.104 Florida counties, on the other hand,
have had no authority to expend county funds on drainage or water
conservation projects in the absence of specific legislative authorization. 05 Provision was therefore made in the new water resources law
for counties to co-operate with the Board of Conservation by engaging in county water development and conservation projects and
expending county funds for such purposes. 106
AdministrativeProceduresfor Authorizing Capture
If individuals and special districts are to be encouraged to make
use of the authority vested in the Board for the capture of excess
102CENTRAL

AND

SouTHERN

FLORIDA

FLOOD

CONTROL

DisriRcT,

FACTS

ABouT

F. C. D. i, 1 (1955).
103Tilden v. Smith, 94 Fla. 502, 510-11, 113 So. 708, 711 (1927) (dictum based on
a California case).
104See, e.g., Fla. Laws 1891, c. 4092 (Gainesville); Fla. Laws 1925, c. 10705 (Jacksonville); Fla. Laws 1905, c. 5527 (Orlando).
l05When it was discovered that a large sink hole was rapidly draining Orange
Lake, the county commissioners of Alachua and Marion Counties in early 1957
authorized the use of county equipment on an emergency basis to build an earthen
dam around the sink hole, but this authority was withdrawn after auditors indicated
that there was no legal authority to expend county funds for this purpose. See
Florida Times Union, Mar. 14, 1957, p. 29, col. 5 (state-wide ed.).
l0SFIa. Laws 1957, c. 57-380, §13. This section was patterned upon Fla. Spec.
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water, it will be necessary for the Board to formulate and publicize
the standards and rules it plans to follow in determining whether
to authorize capture and diversion of water in particular areas.10'
Legislation providing for administrative authorization for the diversion of water from streams and lakes exists in Minnesota, 08 North
Carolina,10° and Wisconsin."10 In none of these states, however, does
the authority appear to be widely used,"' perhaps partly because of
lack of realization that special water management districts can be
used as a means of implementing the authority in these statutes. A
contributing factor appears to be the lack in all of these states of
definite administrative guide lines or standards that would tend to
encourage use of the authority. Failure to have published standards leaves prospective applicants in doubt concerning the means of
obtaining permits and the basis on which they are being issued.
The Wisconsin statute provides for diversion of water for "agriculture or irrigation." It says nothing about use on nonriparian land,
and the Attorney General of Wisconsin has interpreted this to mean
that "the common law applies,"112 meaning that permits should not

be given to nonriparian owners. Apparently the Wisconsin Public
Service Commission, which administers the law, operated from 1935
until 1950, the date of the Attorney General's opinion, without any
definite standards for issuing or rejecting permits.
The Minnesota statute, enacted in 1937, authorizes the ComActs 1955, c. 30940, authorizing the County Commissioners of Leon County to
engage in such projects.
lo7While the rules and regulations provided for in the Water Resources Law
itself are designed for curtailment of water use under §11 of the act, the Board
presumably can exercise the general rule-making authority conferred on it by FLA.
STAT. §370.02 (3) to make and promulgate such rules as may be needed to effectuate
its authority under §8 (1) (a) to encourage the use of excess water.
1oSMINN. STAT. §§105.38-.64

(1953).

100N.C. GEN. STAT. §113-8.1 (1952). For a critical discussion of the weaknesses
in this statute see ELLIS, SOME LEGAL ASPECTS OF WATER USE IN NORTH CAROLINA

41-49 (1956) (Symposium on the Law of Water Allocation in the Eastern United
States, sponsored by the Conservation Foundation).
1oWis. STAT. §31.14 (1955). For comments on the Minnesota and Wisconsin
statutes see Ellis, Some Current and Proposed Water-Rights Legislation in the
Eastern States, 41 IowA L. REv. 237, 239-41 (1956).
"'See Ellis, supra note 110.
112"Based on papers presented and discussions in a Seminar Meeting on Water
Resources at Madison, Wis., May 10, 1955, sponsored by the Natural Resources
Committee of State Agencies," as cited in Ellis, supra note 110, at 240.
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missioner of Conservation to issue permits for the use of waters from
its streams and lakes. The Commissioner is adjured to "devise and
develop a general water resources conservation program for the
state" and to "be guided by such program in the issuance of permits .... ,1"3 Detailed procedure for applying for permits appears
in the statute,"14 and the Commissioner is authorized to issue the
permits "subject to such conditions as he may find advisable or necessary in the public interest." 115 A study of the Minnesota system has
indicated, however, that few specific guides or standards have been
developed for granting or denying permits," 6 even though the basis
for such administrative development is specifically spelled out in the
statute.
The North Carolina statute, enacted in 1951, requires that application be made to the Department of Conservation and Development for permits for irrigation"' if the amount to be used will substantially reduce the volume or flow of a stream or lake. The statutory guide line is an administrative determination "as to safety and
public interest." As in Minnesota and Wisconsin, no definite standards have been promulgated to date by the Department; it has developed no criteria for determining what constitutes a substantial
reduction of a stream or lake, and apparently has not construed the
requirement that the irrigation plan be in the "public interest."
Permits are liberally granted but are subject to possible modification
if later applicants request permission to use the same stream." 8
Here again the agency has failed to exercise the authority delegated
to it by the legislature to develop criteria that will effectuate the
policy of the statute. The result is that the permit authority in North
Carolina is regarded as having so little value that the chief engineer
of the Division of Water Resources indicated at one point that the
system might well be abandoned. 1 9
§105.39 (1953).
-1Id. §§105.44-.47.

1"3MINN. STAT.

1251d. §105A1.

"1oEllis,supra note 110, at 241.
1"7N.C. GEN. STAT. §113-8.1 (1952).
1'8See ELws, SOME LEGAL AsPECTs OF WATER USE IN NORTH CAROLINA 42 (1956)
(Symposium on the Law of Water Allocation in the Eastern United States, sponsorcd by the Conservation Foundation).
"2OThis statement was made at the second session of the Symposium on the
Law of Water Allocation in the Eastern United States, sponsored by the Conservation Foundation, devoted to discussion of North Carolina water law, Washington,
D.C., Oct. 3, 1956.
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The new Florida law, like the statutes of Minnesota, North Carolina, and Wisconsin, does not spell out in detail the criteria for
authorizing the capture, storage, and use of excess water. The guide
lines, however, are present. Power is given in section 8 of the act to
authorize the diversion of excess water beyond riparian or overlying land, thus overcoming the restrictions that have been read
into the Wisconsin statute. A limitation is found in the same section
to the effect that the diversion must not interfere with reasonable
uses existing at the time of the beginning of the capture or diversion.
Taken alone, this section may not seem to provide very definite criteria to guide the Board in developing standards. It is a familiar
principle of statutory interpretation, however, that a statute must
be read as a whole,1 20 and other sections do establish a general policy
within which the Board is to operate. Section 4, the purpose section,
indicates that the objective of the act is to effect the "maximum beneficial utilization, development and conservation of the water resources
of the state in the best interest of all its people and to prevent the
waste and unreasonable use of said resources." It also provides that
"the present property rights of persons owning land and exercising
existing water rights appertaining thereto shall be respected and
such rights shall not be restricted without due process of law nor divested without payment of just compensation .... "
The details for effecting the maximum beneficial utilization of
the resource were deliberately left to the Board. Of necessity its
criteria for granting or denying applications must be adapted to the
diverse hydrologic conditions of different areas. 1 21 Here the Board
can and should seek the advice of the Department of Water Resources; the Department is responsible for determining the best
methods for obtaining maximum beneficial utilization and develop22
ment of Florida's water resources.
Once the Board has decided upon standards to govern the cap12ORed Bird v. United States, 203 U.S. 76, 89 (1906) (dictum) (Cherokee intermarriage case); State ex rel. Triay v. Burr, 79 Fla. 290, 332, 84 So. 61, 73 (1920)
(dictum); Goode v. State, 50 Fla. 45, 52, 39 So. 461, 463 (1905) (dictum).
1211f the demand should be sufficiently critical in a particular area, a water
development and conservation district could be created under the authority of
§8 (2) of the act, and rules for the use of excess waters could be promulgated in
accordance with §11. Such districts, however, would not normally seem to be
needed when the Board's action is directed solely to the development and use of
excess water and no curtailment is envisaged.
122Fla. Laws 1957, c. 57-380, §7 (1).
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ture of water in any particular area, these standards, along with the
procedural rules adopted by the Board for handling applications,
should receive the maximum feasible publicity. Prompt development and promulgation of standards and rules will serve to provide
23
necessary encouragement for prospective users.'
In wording the permits the Board might well include appropriate
conditions that would preclude any claim of estoppel in the event it
should become necessary to amend 24 or revoke 25 them. Requirements for periodic renewal might be advisable, so that the water management program could be re-evaluated after a reasonable period
of operation. It would also be very helpful to the applicant if the
permit specified the minimum flow or level at the point of diversion
that constitutes the statutory minimum below which withdrawals
cannot be authorized.12 6 Limitations on the rate of diversion to conform to the stated purposes of the application may also be desir2
able. 2
Authority to Erect Structures to Divert Water
The 1957 Legislature provided the means for obtaining authority to erect in navigable streams and in nonnavigable streams
owned by the state structures for the capture and diversion of water. 28
1231f operation under the law should indicate that the promulgation of these
standards is not a sufficient incentive for prospective users of excess water, more
definite standards can be promulgated by the Legislature at a later date; and
the permits themselves can, if necessary, be legislatively declared to be prima
facie evidence of the reasonableness of the use for which they were granted.
Recognizing that a period of study and development was necessary to determine
the best methods for obtaining maximum beneficial utilization of Florida's water
resources, the Legislature has provided the Board with machinery for making
recommendations if they should prove necessary. Fla. Laws 1957, c. 57-380, §7 (1).
--R4eservation of the right to amend is included in the Wisconsin and North
Carolina permits. Ellis, Some Current and Proposed Water-Rights Legislation in

the Eastern States, 41 IowA L. RFv. 240, 242 (1956).
25sProvisions for revocation are apparently included in the permits issued in
Minnesota and North Carolina. Ellis, supra note 124, at 241, 242.
'26Fla. Laws 1957, c. 57-380, §8 (1) (a), provides that authorization may be given
for withdrawal "only" in excess of these minimums. Some Minnesota permits contain this type of limitation. Ellis, supra note 124, at 241.
l27The limitations might be used to assure that no more water is withdrawn
than is necessary for the proposed use on which the application is based. Again
some Minnesota permits contain this type of condition. Ellis, supra note 124, at 241.
128Fla. Laws 1957, c. 57-325.
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The Trustees of the Internal Improvement Fund may grant this authority to riparian owners and grantees of easements from these
owners. 2 9 If such a structure is desired, therefore, it is necessary
for the applicant to obtain two permits, one from the State Board of
Conservation to divert the water and one from the Trustees of the
Internal Improvement Fund to erect the structure. 130 This requirement of dual permits is not as onerous as may first appear, since the
State Board of Conservation and the Trustees of the Internal Improvement Fund are both ex officio boards made up of members of
the state cabinet.
b. Conservation in Areas of Critical Supply
Turning next to the implementation of the provision in the law
for restricting the use of water in critical areas, the new law requires that water development and conservation districts be established by the State Board of Conservation as a prerequisite to curtailing the use of water in those areas. 1 1 These districts are in no
sense operating districts, as are irrigation and water supply districts.
They have no governing board nor do they perform any functions
other than to act as geographic boundaries limiting the area of
operation of the rules and regulations promulgated by the Board.
The act requires the Board to give notice and hold a public
hearing as a prerequisite to the establishment of a water development and conservation district. This hearing, as well as the other
hearings required by the act, may be conducted by the Board or its
designated agent.

32

The act provides three ways in which the hearings may be initiated: 1 3 the board or boards of county commissioners of any area
may petition the State Board to hold hearings; the Board may act
l29Somewhat similar authority is found in the Kentucky statutes, Ky. REV. STAT.
§262.690 (3) (1955), but the Kentucky legislation does not provide for administrative
approval of the capture of excess water.
l3OThe statute setting forth the general powers of the State Board of Conservation authorizes that Board to lease the beds of navigable rivers, but only for the
purpose of raising shellfish. FLA. STAT. §370.03 (1955). It is not broad enough to
permit leasing for the purpose of erecting diversion structures.
1Fla. Laws 1957, c. 57-380, §11.
321d. §8 (3). That such delegation is valid, at least for any particular hearing,
see Florida Dry Cleaning & Laundry Board v. Economy Cash & Carry Cleaners, Inc.,
143 Fla. 859, 197 So. 550 (1940).
133Fla. Laws 1957, c. 57-380, §8 (2).
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upon a petition by twenty-five per cent of the freeholders of any
territory proposed to be established as a district; or, finally and perhaps most important, the Board may call a hearing on its own modon if it determines after investigation that there is need for a
hearing to determine the necessity for establishing a district. In addition, the law requires that the necessity for creating a district be
established by a preponderance of the evidence 134 and that accurate
records of the hearings be kept by the Board. 3 5 This provision was
designed to assure users whose water supplies might be curtailed that
full disclosure of the basis for establishing a district would become
a matter of public record and that the Board would not act on
secret evidence or on the basis of matters peculiarly within its own
knowledge.
The framers of the act deliberately refrained from specifying the
size of water development and conservation districts. There is
nothing in the act to prevent the establishment of a district along
watershed lines even though a petition from the county commissioners or freeholders suggests a smaller area for the Board's consideration. Proof of the hydrologic interrelationship of the water
supplies in a given area should be enough to meet the evidentiary
requirement of the law in establishing the necessity for the larger
district. In such a situation, however, it would be necessary to hold
an additional hearing, upon proper notice of intent, before a larger
136
district could be validly created.
Once the district is set up, the Board adopts the necessary rules
and regulations for its operation. Provision is made for the people
of the district to have a voice in their formulation through the appointment of a district advisory board. 137 As in the case of establishing the district, the rules and regulations cannot be finally adopted
until a public hearing has been held at which the need for such rules
is established, again by a preponderance of evidence.138 Based on
these rules and regulations, the Board, after public hearing, may issue
orders necessary to conserve the water supply in the district. If the
order affects a person's use of water, personal notice of this
last hearing must be given to him. 3 9 In effect, the law requires
1341bid.
1351d. §9 (4).
136Md. §9 (1).
1371d. §11 (1).
iSBlb d.
,sOld. §9 (2).

https://scholarship.law.ufl.edu/flr/vol10/iss2/1

30

Maloney: Florida's New Water Resources Law
UNIVERSITY OF FLORIDA LAW REVIEW

three public hearings before a user's water supply is cut off. The law
specifically exempts individual users of water for domestic purposes
or ordinary livestock consumption from the operation of the act so
that no orders limiting the consumption of water for these uses can
be issued.

40

The act provides for dissolution of districts by the Board if circumstances change so that a district is no longer necessary. 141 This
provision was questioned in the legislative hearings on the bill. Some
members of the Legislature were fearful that authority was thus being
given to the State Board of Conservation to dissolve special water
management districts such as drainage or irrigation districts. The
Board is given no such authority. The only districts that it can dissolve are its own water development and conservation districts.
ENFORCEMENT SANCTIONS

In so far as the problem of enforcing the rules, regulations, and
orders of the Board is concerned, the new law commendably provides all of the sanctions necessary for the prompt and proper enforcement of the act, including not only provisions for enforcement
through channels of criminal law14 2 but also enforcement on the
civil side of the court through the use of injunctions against violations.143

Injunctive enforcement has several advantages. It will often
prevent the commission or at least the repeated commission of an
offense,14 4 and the speed with which one who violates an injunction
14
is punished adds immeasurably to the effectiveness of the sanction. 5
In addition, use of this sanction may benefit the violator himself,
since if he chooses to obey the injunctive order he will receive no
punishment for his past misconduct. 46 From the viewpoint of the
1401d. §3 (1).

'411d. §8 (2).
1421d. §14.
1431d. §16 (2).
'44See Leflar, Equitable Prevention of Public Wrongs, 14 Tax. L. Rzv. 427, 455
(1936).

'45For a discussion of the weaknesses of the criminal sanction, see Pollitt, The
Defeat of Justice, 23 FLA. LJ. 118 (1949); see also Wright, Administration of
Criminaljustice, 31 FLA. B.J. 379 (1957).
l46The wrongdoer can of course still be punished in a criminal court for his
past wrongdoing. Murphy v. United States, 272 U.S. 630 (1926); Pompano Horse
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administrator the sanction is also more desirable because of the
normal reluctance to charge people with the commission of a crime.147
Lack of the injunctive sanction in the p;ast greatly weakened the enforcement potential of a number of the pollution control acts of the
state,1 48 and the Legislature is to be commended for providing the
Board of Conservation with this important sanction.
JUDICIAL

REVIEW

OF ADMINISTRATIVE ACTION

The provisions in the Water Resources Law for judicial review
of actions of the State Board of Conservation are an interesting compromise between two opposing points of view concerning the proper
scope of judicial review of administrative action. One theory calls
for limiting review to errors of law and abuse of discretion; decisions
of the agency would be overturned only if it were shown that it
acted arbitrarily and capriciously or otherwise not in accordance with
law, or if its findings of fact were unsupported by substantial competent evidence. This is the type of review followed in reviewing decisions of the Florida Industrial Commission- 9 and of federal administrative agencies under the Federal Administrative Procedure
ActY. 0 The opposing view is that judicial review should be by trial
de novo.151 This view found support in the newly enacted Georgia
Club v. Bryan, 93 Fla. 415, 11 So. 801 (1927). Such punishment is unusual, however, since the state is normally satisfied with obedience to the injunctive order.
147This reluctance led to the limitation in the act that agents of the Board or
Department cannot apply for the issue of criminal warrants without specific authority from the Board or Department. Fla. Laws 1957, c. 57-380, §14.
14sSee FLOIDA WATER RESOURCES STUDY COMMISSION, COMM. ON WATER LAW,
PRELIMINARY REPORT 31-33 (1956). Injunctive enforcement of the Pollution of
Waters Act, induding authority for the courts to issue both interlocutory and
permanent injunctions, was finally authorized by the 1957 Florida Legislature. Fla.
Laws 1957, c. 57-216, amending FLA. STAT. c. 387 (1955).
149FLA. STAT. §440.27 (1955), as amended, Fla. Laws 1957, c. 57-270, provides
that orders of the full Commission shall be reviewed by certiorari to the district
courts of appeal. "The test is whether there is substantial competent evidence to
support the findings made by the Deputy Commissioner." Four Branches v,
Oechsner, 73 So.2d 222, 225 (Fla. 1954). See 8 U. FLA. L. REv. 139 (1955).
15060 STAT. 243 (1946), 5 US.C. §1009 (1952).
IsiThis view was strongly urged by one member of the Commission; see MINUTES,
supra note 40, at 16 (8th Meeting, Nov. 27, 1956), as corrected, MINUTES 1-2 (9th
Meeting, Dec. 10, 1956). The legal representatives of the Industry Committee who
attended meetings of the drafting committee also objected to limiting review of
findings of fact to a determination that there was substantial competent evidence

https://scholarship.law.ufl.edu/flr/vol10/iss2/1

32

Maloney: Florida's New Water Resources Law
UNIVERSITY OF FLORIDA LAW REVIEW

Water Quality Control Act of 1957, which provides for trials de novo
in the case of appeals from decisions of the Water Quality Council es15 2
tablished by the act.
The Florida law provides for a review confined to the record of
the proceeding before the Board. This overcomes the most objectionable aspect of trial de novo, in which the objecting party can
bring forward new evidence not presented for the consideration of
the agency when it arrived at its decision. Prohibiting new evidence
in this fashion should tend to decrease the number of controverted
cases by denying to litigants the opportunity to relitigate on new
facts and thus preclude any undue advantage to large and powerful
water users, since the advantage of prolonged litigation lies with
the party best able to bear heavy expenses.
On the other hand, the law provides that "no presumption shall
be indulged as to the correctness of the action of the board in creating
or dissolving a water development and conservation district or in
adopting, repealing or determining the reasonableness of any rule
'
or regulation."153
This type of review is open to the criticism that
it substitutes judicial judgment on technical findings of fact for the
insight of specialists relying on expertly trained staffs for investigation and research.1 5 4 If the Board is careful, however, to build a
record showing substantial hydrologic justification for its regulations
and orders, it is to be hoped that the courts will not too frequently
substitute their own evaluation of the facts for that of the Board.155
to support such findings. They suggested the compromise type of review eventually
written into the law.
152Ga. Laws 1957, c. 491.

153Fla. Laws 1957, c. 57-380, §10 (2).
154See Frankfurter, J., in Railroad Comm'n v. Rowan & Nichols Oil Co., 311
U.S. 570, 573 (1941): "We rejected .. .[this] as an attempt to substitute a judicial
judgment for the expert process invented by the state in a field so peculiarly dependent on specialized judgment."
ls5See Stern, Review of Findings of Administrators,Judges and juries: A Comparative Analysis, 58 HARV. L. REv. 70, 83 (1944). The current recommendations of
the Kansas Water Resources Board contain an interesting attempt to work out the
difficult problem of correctly determining technical hydrologic facts. If these recommendations are adopted, a Kansas court will be able in its discretion to call upon
the Division of Water Resources for investigation of physical facts. The report of
the Division would then become prima facie evidence of the facts. See KANSAS
WATER REsouRcEs

BOARD,

REPORT

ON THE LAWS

OF KANSAS

PERTAINING

TO THE

144-45 (Bull. No. 3, 1956), cited in Foley, Water and the
Laws of Nature, 5 KAN. L. REv. 492, 516, n.36 (1957).
BENEFICIAL USE OF WATER
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FUTURE OF THE WATER RESOURCES LAW

The 1957 Florida Water Resources Law provides an unparalleled
opportunity for the development of a workable water law tailored
to Florida's unique water problems. Developed within the riparian
system, it provides the necessary flexibility for adaptation to the
expanding and changing demands for the use of Florida's water resources.
It has been estimated that by 1970 consumption of fresh water
in Florida for all purposes will be 417 per cent of 1950 withdrawals,
with municipal demand increasing 167 per cent, industrial demand
100 per cent, and demand for irrigation 549 per cent. 15 As more
extensive demands are made on the available supply, the need for
the development of an integrated system for controlling the use of
both surface and ground water will rapidly increase. One of the
most important duties of the Department of Water Resources will be
to develop sound plans to encourage maximum use of Florida's water
resources by agriculture, industry, and the public. At the same time
these plans must be sufficiently flexible to permit the state to benefit
from technological advances rather than to freeze the use of the
resource in a pattern that may at some later date prove impractical.
Proper planning will help to avoid the costly solution of these problems by trial and error. The new law provides the machinery for the
57
continuous study and research necessary to accomplish these ends.1
This study and research must be conducted on an interdisciplinary basis, with lawyer, hydrologist, and economist working together
to develop the soundest possible approach. If these studies are to be
of real value they must be continuing and thorough. The research
may be costly, but in the long run it will effect great savings to the
state. It is unfortunate that the present budget of the Department
is so limited, but it is to be hoped that by spending that budget wisely
the Department will be able to convince the 1959 Legislature of the
value of its work so that the appropriation will be increased.
These studies should be of great help in planning the future industrial and agricultural expansion of the state. Consideration must
'SOWATER RFSOURCES OF FLORDA 19a, table 1 (1954) (a study prepared for the
Study Commission on Higher Education of the Board of Control).
157Fla. Laws 1957, c. 57-380, §7 (1). The planning and research program developed in Kansas might well provide a guide for the new Department. In that
state the State Water Resources Board has divided the state into 12 areas and is
undertaking planning reports in 12 divisions covering these areas. See Smith,
The Water Problem or Problems in Kansas, 5 KAN. L. Rv. 517, 524-25 (1957).
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be given to the relative economic value of irrigation and industrial
development in different areas of Florida and to the extent to which
these developments will have to compete for available water supplies.
When these problems have been resolved, the Department can be
of great aid to the Florida Development Commission by furnishing
it with the information necessary to give sound advice to prospective
industries concerning the most favorable locations for settlement in
the state.
Future legal study should include further examination of the
laws governing the operation of existing water management districts
in Florida, and the extent to which these laws help or hinder such
districts in the attainment of their legitimate goals. At the present
time there are often conflicts among water management districts and
unnecessary duplication of physical facilities because of lack of
legal authority for their joint use. Substantial savings to the
state could be effected if the Department were to make available
well-planned model legislation for the establishment of multipurpose
water management districts.158 In this connection the study of the
development of the water management district concept in the West
should not be overlooked; districts are equally adaptable to the
riparian and the prior appropriation systems, and many valuable
ideas can be gained from Western experience. 159
There is also need for additional legal work on the codification of
the general water legislation scattered throughout the Florida statutes. Areas in which Florida's water law is still in need of clarification or modification will be discussed in the two future articles.
The new Department of Water Resources should take the lead in
evaluating these needs in its periodic reports to the Legislature.
The demands on the Department of Water Resources and the
State Board of Conservation in the administration of the Water
Resources Law will be numerous and perplexing, but the Board can
succeed in solving these problems and in developing a sound water
management program for Florida if it keeps in mind the advice of
Mr. Justice Holmes that "the effort always is to secure an equitable
160
apportionment without quibbling over formulas."
15sSee discussion supra p. 138.
159See, e.g., MEAD, IRRIGATION INsTITUTIONS (1909); Kelly, Water Conservancy
Districts, 22 ROCKY MT. L. REv. 432 (1950); Lasky, From Prior Appropriation to
Economic Distribution of Water by the State- via Irrigation Administration, I id.
at 161, 248, 2 id. at 35 (1929); Tipton, Water Supply and Water Use Problems, 22
id. at 389 (1950).
260New Jersey v. New York, 283 U.S. 336, 343 (1931).
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